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Decedent (D) and his wife were born and married in
Uganda and were citizens of the United Kingdom In
1972, they were exiled from Uganda and noved to
Belgium D and his wife did not formally change their
marital regime under the procedures prescribed by the
Belgian Cvil Code. At the tine of his death in 2002,
250, 000 shares of Ctigroup stock were held in D's
name. The estate contends that the shares were
community property under Bel gian | aw and that only one-
hal f of the value of the shares is included in the
val ue of the gross estate.

The estate tax return was not tinely filed. The
estate asserts reasonabl e cause as a defense to a sec.
6651(a), |I.R C, addition to tax and asserts that prior
abatenent of a simlar addition to tax is a concession
by R
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1. Held: The shares were not conmunity property,
because Bel gian conflict of |laws rules would apply
English law to the marital regine. Under English | aw,
the shares were property of D

2. Held, further, the estate has not established
reasonabl e cause for late filing of the return.

Diane Currier Ryan, WIlliamF. Sheehan, and Laura Rees

Acosta, for petitioners.

Mary P. Ham lton, for respondent.

OPI NI ON

COHEN, Judge: Respondent determ ned a deficiency in the
Federal estate tax of the Estate of Noordin M Charania (the
estate) in the anount of $2,070,000.01 and an addition to tax
under section 6651(a)(1) for the late filing of the estate tax
return. The issues for decision are: (1) Wuether the val ue of
the gross estate includes the value of all of the shares of a
U.S. corporation registered in the name of Noordin M Charania
(decedent), a nonresident alien, at his date of death and (2)
whet her the estate is liable for the section 6651(a)(1) addition
to tax.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the date of
decedent’ s death, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.
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Backgr ound

This case was submtted fully stipulated under Rule 122, and
the stipulations of the parties are incorporated herein by this
reference. Decedent, a resident of Belgium died on January 31,
2002. As the sole beneficiaries of the estate, Roshankhanu
Dhanani (Ms. Dhanani), Farhana Charania (Ms. Charania), and
Mehran Charania (M. Charania) are the admnistrators of the
estate under Belgian law. At the tine the petition in this case
was filed, Ms. Dhanani was a resident of Belgium and M.
Charania and M. Charania were residents of England. For
purposes of this Opinion, in describing the argunents made the
estate and the adm nistrators are referred to as petitioners.

Decedent was born in 1930 in Uganda and was a citizen of the
United Kingdom Ms. Dhanani was born in Uganda and is a citizen
of the United Kingdom On Cctober 9, 1962, Uganda, a forner
British protectorate, becane independent from Britain.

Decedent and Ms. Dhanani were married on February 18, 1967,
in Uganda. Decedent and Ms. Dhanani did not sign a marriage
contract at any time before or after their marriage. Wile
living in Uganda, decedent worked as the sole proprietor of a
conpany called Transit Congo, which acted as an agent for CMB, a
Bel gi an shi ppi ng conpany.

In 1972, Idi Amn, President of Uganda, ordered the

expul sion of Ugandans of Asian descent, providing a 3-nonth
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deadline for themto | eave. Accordingly, decedent and his famly
| eft Uganda permanently in October 1972 and noved to Bel gi um
When decedent and Ms. Dhanani |eft Uganda, all of their assets
wi thin Uganda were seized by the Governnent, they did not own any
securities or other assets outside of Uganda, and they |eft
Uganda with only a few itens of personal property. Decedent and
Ms. Dhanani did not intend to return to Uganda and intended to
stay in Belgiumindefinitely.

While living in Belgium decedent continued to be self-
enpl oyed as an agent for the Bel gian shipping conpany CMB. Ms.
Dhanani was not enpl oyed in Bel gium

Decedent and Ms. Dhanani resided in Belgiumfromthe tine
they were forced to | eave Uganda in 1972 through the tinme of
decedent’ s death on January 31, 2002. Decedent and Ms. Dhanani
remai ned citizens of the United Kingdomat all tines.

Bel gian law permts married couples to nodify or change the
matri noni al reginme defining their property rights during marriage
and specifies procedures for doing so. See Code Civil art. 1394
(Codes Larcier, Vol. |, Droit Gvil et Judiciaire 2008) (Belg.).
Decedent and Ms. Dhanani did not execute any docunents in
Bel gium requesting that their marital property regi ne be changed
to a coonmunity property regine. On June 17, 1985, decedent
executed a wll, leaving his property one-third each to Ms.

Dhanani, Ms. Charania, and M. Charani a.
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I n August 1997, decedent purchased 50,000 shares of Citicorp
stock that were held in safekeeping in an account in the nanme of
“M. Noordin M W Charania” at a branch of a Bel gian bank in
Hong Kong that |ater becanme Fortis Bank Asia HK (Fortis account).
On or about Cctober 21, 1998, these Citicorp shares were
converted into 125,000 shares of Ctigroup, Inc. (G tigroup)
stock. As of July 16, 1999, decedent owned 187,500 shares of
Citigroup, consisting of decedent’s purchased shares plus a stock
di vidend of 62,500 shares. |In 2000, a stock split resulted in
decedent’ s acquiring 62,500 additional G tigroup shares. At the
time of decedent’s death, these 250,000 shares of Citigroup were
regi stered in decedent’s nane and remai ned in safekeeping in the
Fortis account.

On January 31, 2002, the val ue of 250,000 shares of
Citigroup common stock was $47.16 per share, or $11,790,000. On
July 31, 2002, the value of the 250,000 shares of Citigroup
common stock was $33.25 per share, or $8,312, 500.

On Cctober 31, 2002, a Form 4768, Application for Extension
of Time to File a Return and/or Pay U S. Estate (and Generati on-
Ski ppi ng Transfer) Taxes, was sent to the Internal Revenue
Service (IRS) on behalf of the estate by petitioners’ forner
counsel. The estate applied for an extension of tinme to file an
estate tax return until April 30, 2003, and an extension of the

time to pay the estate tax until COctober 31, 2003. The IRS
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approved the extension to file until April 30, 2003, but took no
action regarding the extension to pay the estate tax. On
Novenber 13, 2002, the estate paid tax of $1, 150, 732. 33.

On Decenber 18, 2003, Ms. Dhanani, as decedent’s surviving
spouse, executed the Charania Qualified Domestic Trust Agreenent
bet ween Roshankanu Dhanani, as settlor, and Farhana Charani a,
Mehran Charania, and Gregory D. Testerman, as trustees.

On April 29, 2004, the estate nailed to the RS a Form 706-
NA, United States Estate (and Generation-Ski pping Transfer) Tax
Return, electing the alternate valuation date of July 31, 2002.
Treating the Ctigroup stock as community property, on Schedul e
A, Goss Estate in the United States, the estate reported:

At the decedent’s death 250,000 shares of

Citigroup Inc. common stock stood in his nane. Under

Bel gian | aw t he decedent and his w fe, Roshankhanu

Dhanani, each held a one-half comunity interest in

t hese shares. Accordingly, a one-half interest, or

125,000 shares, is included in the gross estate of the

decedent.

A letter dated Novenber 6, 2002, from Nele Daem an attorney
licensed to practice law in Belgium representing petitioners,
was attached to the return. The letter stated, in part

| have been advised by ny clients that the

decedent, at his death, held 250,000 shares of the

common stock of CITIGROUP Inc. in account with FORTI S

BANK ASI A HK. The account was titled in the sole nanme

of decedent. | have al so been advi sed that the account

consi sts of assets acquired by the decedent and Ms.

DHANANI during their marriage, and that no part of the

account consists of assets acquired by either of them

by gift or inheritance during the marriage or by other
means that woul d cause the assets to be considered the
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separate property of one spouse under the | aw of
Bel gi um

Under Bel gian | aw, the account was therefore the
community property of the decedent and Ms. DHANAN
i medi ately prior to the death of the decedent. As
comunity property, one-half of the account was owned
by the decedent, and one-half of the account was owned
by Ms. DHANANI, notwi thstanding that title to the
account was in the sole nanme of the decedent. Upon the
death of the decedent, M's. DHANANI becane entitled to
receive one-half of the assets held in the account as
her community property, and this one-half of the assets
was not subject to disposition by the WII of the
decedent or to succession to the heirs of the decedent
by operation of law. Ms. DHANANI's right to receive
one-half of the assets held in the account is due to
her community interest in the account prior to the
death of the decedent and not to any right arising from
the death of the decedent.

On February 22, 2007, the IRS sent to the estate a notice of
deficiency determ ning that the value of all 250,000 shares
shoul d be included in the value of decedent’s gross estate. The
notice also determned an addition to tax under section
6651(a) (1) .

Petitioners sent to the IRS a letter dated July 6, 2007,
requesting that the addition to tax be waived on the ground that
the failure to file and pay any taxes owed in a tinely manner was
not due to wllful neglect, but reasonable cause. The IRS abated
the additions to tax that had been assessed on June 21, 2004,
during the admnistrative portion of this case.

The parties agree that our decision in this case is

appeal able to the Court of Appeals for the First Crcuit.
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Di scussi on

Decedent and Ms. Dhanani, United Kingdomcitizens, after
being exiled fromthe place of their births and marri age, made
Bel giumtheir residence for approximately 30 years and i ntended
to remain in Belgiumindefinitely. Thus both were domciled in
Bel gium at the date of decedent’s death--a matter respondent does
not di spute. The decisive question is thus whether the forced
exil e of decedent and his wife from Uganda altered the | ocation
of the matrinonial domcile, as used to determ ne the marital
property regime under applicable aw. Few precedents have been
identified, and none of the authorities relied on by the parties
is directly in point or categorical. None of the authorities is
recent.

As a general rule, the Internal Revenue Code inposes a
Federal tax “on the transfer of the taxable estate (determ ned as
provided in section 2106) of every decedent nonresident not a
citizen of the United States.” Sec. 2101(a). The taxable estate
of a nonresident not a United States citizen is defined in
section 2106(a) as “the value of that part of * * * [a
decedent’ s] gross estate which at the tine of his death is
situated in the United States”, |ess applicabl e deductions.
Section 2103 specifies that the gross estate of a nonresident
alien “shall be that part of his gross estate (determ ned as

provided in section 2031) which at the tinme of his death is
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situated in the United States.” Thus, the gross estate of a
nonresident alien conprises “all property, real or personal,

tangi ble or intangible”, to the extent provided in sections 2033
t hrough 2045, so long as that property is located in the United
States. Secs. 2031(a), 210S3.

Under section 2104(a), corporate stock held by a nonresident
who is not a US. citizen is deenmed property situated within the
United States only if it is stock issued by a donestic
corporation. A donestic corporation is one organized in the
United States or under the law of the United States or of any
State. Sec. 7701(a)(4). It is not disputed that the G tigroup
stock is property situated within the United States because it is
stock issued by a donestic corporation and that an estate tax
return nust be filed because decedent’s gross estate in the
United States exceeds $60,000. See sec. 6018(a)(2).

Section 2033 provides that “The value of the gross estate
shall include the value of all property to the extent of the
interest therein of the decedent at the tine of his death.”
Petitioners contend that G tigroup shares registered in
decedent’ s nane at his death were conmunity property under
Bel gian law, and that only one-half of the value is included in
the value of decedent’s gross estate. Respondent argues that the
Citigroup shares were not conmunity property but separate

property according to English | aw.
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Community property is not defined in the Internal Revenue
Code for estate and gift tax purposes. See section 2033 and the
regul ations thereunder. To resolve this issue, we nust exam ne
foreign law. Under Rule 146, the determ nation of foreign lawis
an issue of law for this Court, and we may consi der any rel evant
material or source, whether or not submtted by a party or

otherwi se adm ssible in evidence. See Fed. R Civ. P. 44.1; see

also Pittway Corp. v. United States, 88 F.3d 501, 504 (7th Gr
1996) .

Pursuant to Rule 146, the parties have submtted copies of
relevant materials and sources that they rely on, including
foreign cases. Additionally, respondent relies on the follow ng
English conflict of laws treatises: (1) Dicey, Mrxris & Collins
on the Conflict of Laws (Lawrence Collins et al. eds., 14th ed.
2006) (hereinafter Dicey, Mxris & Collins); (2) Dicey & Morris
on the Conflict of Laws (Lawrence Collins et al. eds., 1lth ed.
1987); and (3) Cheshire and North’s Private International Law 163
P.M North & JJ. Fawcett eds., 12th ed. 1992). Respondent al so
submtted reports fromthe Law Library of Congress that eval uate
mat ri noni al property regines under Bel gian conflicts | aw, whether
Bel gi an or English I aw would apply in this case, and whet her any
Ugandan | aw dealt with novabl e property ownership of spouses once
domciled in Uganda. Neither the Law Library of Congress foreign

| aw specialist who wote the report on Ugandan | aw nor the Court
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found any material to indicate whether Uganda | aw woul d govern
t he ownershi p of novable property of spouses once domciled in
Uganda who had | eft Uganda.

Petitioners rely principally on an opinion prepared on their
behal f by London Barrister Matthew Cook regarding English | aw
and an opi nion from Prof essor Hans Van Houtte, a Belgian | aw
pr of essor.

Petitioners’ reply brief concisely and fairly sunmarizes the
anal ysis presented by the parties as foll ows:

(a) Belgian | aw determ nes whether or not the
250,000 Citigroup shares were held as comunity
property;

(b) under Belgian conflict of Iaws principles, the
ownership of matrinonial property is governed by the
| aw of the common nationality of the spouses, in this
case the law of the United Kingdom

(c) the key question for decision is whether an
English court in this case would follow the doctrine of
i mmut ability, under which the question whether property
is held as community property turns on the |aw of the
parties’ domcile at the tine of marriage, or the
doctrine of nutability, under which the question turns
on the law of the parties’ domcile at the tinme of the
decedent’ s death

(d) if the immtability doctrine applies,
ownership of the G tigroup shares continued to be
governed by English substantive marital property |aw
even after the nove of Decedent and his spouse to
Bel gium and Petitioners nust | ose this case because
Decedent and his spouse did not formally change their
marital regime under the procedures prescribed by the
Bel gi an Code Civil;

(e) if, on the other hand, the doctrine of
mutability applies, Petitioners win, because the exile
of Decedent and his spouse from Uganda and their
arrival in Belgiumwith the intent to remain there
permanent|ly brought themas a matter of | aw under
Bel giumi s community property regine, with no need to
follow the Code Cvil formalities.
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Determ ning the Marital Reqi ne

Appl ying Bel gian conflict of laws rules, the answer to the
gquestion presented is found by reference to English | aw,
i ncluding English conflict of laws rules. Under English conflict
of laws rules, in the absence of a contract or settlenent, the
rights obtained by a husband or wife in each other’s novabl e
property as a result of marriage are determ ned by the | aw of the
matrinmoni al domcile, whether the property is possessed at the

time of the marriage or acquired afterwards. See Re Egerton's

WIl Trusts, (1956) Ch. 593; Collier, Conflict of Laws 281 (3d

ed. 2001). Thus the matrinonial domcile in this case is
determ ned according to English | aw

Under English conflict of [aws principles, a person’s
domcile is his or her permanent hone, where he or she resides
w thout any intention of noving fromit permanently or for an
indefinite period of time. See Dicey, Mrxris & Collins pars. 6-
004 and 6-005. A person can acquire a domcile of choice through
a conbi nation of residence and intention of pernmanent or
unlimted residence exclusively in the domcile of choice. See
id. par. 6-034.

Hi storically, the matrinonial domcile has been deened to be
the domcile of the husband at the tinme of marriage. See
Collier, supra at 281. Wen the parties are domciled in the

same country at the time of the marriage, the issue of domcile
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does not typically arise, and “in the absence of speci al
ci rcunstances, that country is the matrinonial domcile.” Dicey,

Mrris & Collins n.6, par. 28-009; Re Egerton’s WIIl Trusts,

supra. In this case the spouses were domciled in the sane
country at the tinme of marriage, and English | aw woul d identify
the matrinmonial domcile of decedent and Ms. Dhanani as Uganda
fromthe tinme of their marriage until they were exiled from

Uganda. See Re Egerton’s WIIl Trusts, supra. (The Domcile and

Mat ri moni al Proceedi ngs Act 1973 now provides that a married
woman’s domcile is to be ascertained by the sane factors as any
other individual’s domcile. See Cheshire and North's Private
International Law 163. This Act is not applicable here because
decedent and Ms. Dhanani were married before its enactnment. 1In
any event, both spouses here apparently always mai ntained the
sanme domcile.)

As petitioners recognize, the issue to be decided is
whet her English | aw woul d recogni ze a change in decedent and Ms.
Dhanani’s matrinonial domcile to Belgiumas effecting a change
in their property rights. English law is unsettled regarding
this issue. It has been summarized as foll ows:

There are two conpeting theories, those of

‘“immutability’ and ‘nutability’. According to the

first, * * * the parties’ property acquired after the

change of domcile is subject to the regi nme which was

establ i shed before the change of domcile. Under the

|atter doctrine, * * * rights to property acquired
after the change are regulated by the [ aw of the
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parties’ domcile at the date of its acquisition.
[Collier, supra at 282.]

The primary English case dealing with mgratory spouses and

nmovabl e property is De Nicols v. Curlier, (1900) A C 21, 26. 1In

this case the House of Lords held that the matrinonial regine
applicable to the parties was not affected by the change of
domcile. In De N cols, the husband and wife were both French
citizens married in France. At the tine, French | aw provi ded
that property of the marriage was community property.

Thereafter, they noved to Engl and and accumul at ed substanti al

weal th. The husband predeceased the wife. In his English wll
he attenpted to dispose of his entire novable estate, as
permtted under English law, by establishing a trust for the life
benefit of his wife. The surviving wife contested the provisions
of the will, contending that under French | aw she already had a
vested interest in half of her husband s personal property
acquired during the marriage and that French | aw should control
the disposition of all property acquired before and after the
spouses becane domciled in England. The House of Lords ruled
for the surviving spouse on the prem se that, absent other
agreenent, under French |aw the spouses were deened to have
adopted the community property regine for the duration of their
marriage as if they had signed a contract to that effect, an

inplied contract theory. The French | aw of conmmunity property
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applied to the property acquired after they becane domciled in
Engl and, just as to property acquired before the nove.

In reaching the decision in De Nicols v. Curlier, supra, the

House of Lords distinguished the earlier case of Lashley v. Hoqg,

4 Paton 581 (Scottish Appeals Case 1804), identifying that case
as considering an issue of rights of inheritance under the
applicable I aw of domcile at death and not marital property
rights. In Lashley, the spouses were domiciled in England at the
time of their marriage and | ater noved to Scotl and, where the
wi fe predeceased the husband. After the husband’ s death an issue
arose as to whether all the property of the marriage or only half
woul d be di sposed of entirely to his heirs. The court held that
hal f of the conbined marital estate passed under Scottish
succession law to the heirs of each spouse.

Respondent asserts that

Al though De Nicols v. Curlier is not a nodern

decision, it has never been overruled. Further the

House of Lords in De Nicols rejected the result in

Lashley v. Hog on a nunmber of grounds. De Ni cols

clearly recognizes an inplied contract of spouses upon

marri age, and there has been no intervening decision to
the contrary.

Respondent contends that “since Decedent and Ms. Dhanani had the
common nationality of a common | aw country, and did not select a
community property regine after they noved to Belgium their

marital reginme by default is that of separate property.”



- 16 -
Applying the traditional analysis, decedent and Ms.
Dhanani, as citizens of the United Kingdommarrying in a country
where the law is based upon English common [aw, at the tine of
their marriage woul d have considered that British | aw, separation
of property, applied regarding their marital property.

Petitioners, however, contend that De Nicols v. Curlier, supra,

is distinguishable fromthis case, primarily because “The case
says nothing at all about circunstances of forced exile.”

London Barrister Matthew Cook suggests in his opinion,
prepared at petitioners’ request, that under an inplied contract

theory as applied in De Nicols v. Curlier, supra, when decedent

and Ms. Dhanani changed their domcile they nust be considered
to have chosen to accept the |l aw of their new dom cil e--Bel gi um -
i ncluding the principles of matrinonial property that Bel gi um may
apply. Barrister Cook further opines that a

British court would apply the doctrine of nutability,
under which the domcile of a married couple may be
changed under certain circunstances (such as forced
exile) rather than the doctrine of inmmutability, under
whi ch a couple’s domcile cannot be changed except by a
docunent signed by them Applying the doctrine of
mutability a British court would hold that the spouses’
forced exit from Uganda and their establishnent of a
per manent dom cile in Bel giumchanged their marital
domcile fromUganda to Belgium wth the result that
Bel gi an substantive | aw woul d govern their rights in
marital property.

In his opinion, Professor Van Houtte quotes a passage from

Dicey, Morris & Collins, supra at 431
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“The doctrine of immutability does not produce
satisfactory results if the spouses are forced to
change their domcile by political or economc
pressure. It does not seemreasonabl e that refugees,
who have acquired a domcile of choice in England or
el sewhere after their marriage, should continue to be
governed for the rest of their lives by the | aw of
their matrinonial domcile.”

Petitioners have neither provided persuasive authority nor
proposed a workable rule as to when nutability becones effective.
They have not cited any | aw suggesting that the earnings of
decedent from which the shares were purchased were comunity

i ncone under the laws of Belgium See, e.g., Angerhofer v.

Conmmi ssioner, 87 T.C 814 (1986); Westerdahl v. Conmm ssioner, 82

T.C. 83 (1984); Zaffaroni v. Conm ssioner, 65 T.C. 982 (1976).

There are no objective criteria for determining that a change in
the character of their marital property occurred and, if so,
whet her it took effect imediately or 5, 10, or 20 years after
decedent and Ms. Dhanani |eft Uganda. The only objective
evidence is that the G tigroup shares were acquired and held
solely in decedent’s nane in 1997, approximtely 25 years after
t he nove to Bel gi um

Al though they resided in Belgiumfor 30 years, decedent and
M's. Dhanani did not take the steps avail abl e under Bel gian | aw
to change their marital property regine, and there is no other
evidence of their intention, before the date of death, to change
the character of their property. The parties have not cited, and

we have not found, any authorities that determ ne the nature of
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property without regard to intent, expressed or inplied,
according to the law applicable at the tinme of the marriage.
We concl ude that under English |law, applied pursuant to
Bel gian conflict of laws principles, all of the shares of
Citigroup stock were property of decedent taxable in his estate.

Section 6651(a)(1) Addition to Tax

Petitioners argue that no addition to tax should be inposed
because the failure to file the estate tax return tinely was due
to reasonabl e cause rather than willful neglect.

Under section 6075 an estate tax return is due wwthin 9
mont hs after the date of a decedent’s death. The IRS may grant a
reasonabl e extension of the tinme to file an estate tax return.
See sec. 20.6081-1(c), Estate Tax Regs. An extension of tine for
filing a return does not operate to extend the time for paynent
of the estate tax. Sec. 20.6081-1(e), Estate Tax Regs.

Execut ors who are abroad may request extensions beyond the
automatic 6-nonth period. See sec. 6081(a); sec. 20.6081-1(b)
and (c), Estate Tax Regs. The regul ations provide that the
request for an extension of tinme to file should be nade before
the expiration of the tinme within which the return is due and
early enough to enable the IRS to consider the request and reply
toit. Sec. 20.6081-1(c), Estate Tax Regs.

In this case, the Form 4768 request for an extension was

filed Cctober 31, 2002. The IRS granted an extension for filing
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the estate tax return until April 30, 2003. The record does not
indicate that petitioners requested an extension for filing
beyond the initial request that the IRS granted. The estate tax
return was filed April 29, 2004, approxinmately a year after the
ext ended due date.

Section 6651(a)(1l) provides that in the case of failure to
file a tax return on the date prescribed for filing (including
any extension of time for filing), there shall be added to the
tax required to be shown on the return an anount equal to 5
percent of that tax for each nmonth or fraction thereof that the
failure to file continues, not exceeding 25 percent in the
aggregate, unless it is shown that the failure to file tinely is
due to reasonabl e cause and not due to willful neglect.

Reasonabl e cause for delay is established where a taxpayer
is unable to file tinely despite the exercise of ordinary

busi ness care and prudence. United States v. Boyle, 469 U S.

241, 246 & n.4 (1985); sec. 301.6651-1(c)(1l), Proced. & Adm n.
Regs. “[Willful neglect” has been defined as a “conscious,

intentional failure or reckless indifference.” United States v.

Boyl e, supra at 245. \Wiether a failure to file tinely is due to
reasonabl e cause and not willful neglect is a question of fact.

Id. at 249 n.8; Conm ssioner v. Walker, 326 F.2d 261, 264 (9th

Cr. 1964), affg. on this issue 37 T.C. 962 (1962).
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Petitioners argue that reasonable cause for the failure to
file tinmely is established by their counsel’s actions related to
(1) the legal conplexities regarding the ownership of the shares
by decedent’s spouse and (2) the practical steps required to form
a qualified donestic trust.

Respondent, relying on United States v. Boyle, supra,

asserts that petitioners have not presented any details as to why
the return was late and that the record does not support
petitioners’ assertion of reasonabl e cause because adm nistrators
have a duty to ascertain the due date of the estate tax return
and file it tinely, regardless of any reliance on counsel.

In Boyle, the executor hired an attorney for his nother’s
estate. The attorney received pertinent information and
docunents necessary to file the estate tax return for the estate
and assured Boyle that the return would be filed on tinme, but it
was filed 3 nonths | ate because of a clerical error. 1d. at 242-
243. The Suprene Court in Boyle also noted factors that have
been consi dered “reasonabl e cause” by the IRS including

unavoi dabl e postal delays, the taxpayer’'s tinely filing

of a return with the wong IRS office, the taxpayer’s

reliance on the erroneous advice of an IRS officer or

enpl oyee, the death or serious illness of the taxpayer

or a menber of his imediate famly, the taxpayer’s

unavoi dabl e absence, destruction by casualty of the

t axpayer’s records or place of business, failure of the

RS to furnish the taxpayer with the necessary forns in

atinely fashion, and the inability of an IRS

representative to neet with the taxpayer when the
taxpayer makes a tinely visit to an IRS office in an
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attenpt to secure information or aid in the preparation
of areturn. * * * [1d. at 243 n.1.]

None of the above factors is present here. There is no
evi dence of steps taken by petitioners to assure that the return
was filed on tine. Petitioners have asserted generally that they
relied on counsel to determ ne whether a U S. estate tax return
was due, that there were |l egal conplexities regarding the
ownership of the G tigroup shares, and that tinme was necessary to
forma qualified donmestic trust. The reasonabl eness of their
actions and excuses for lateness is not self-evident.

Regul ations provide that even if the information avail able
is not sufficient to permt preparation of a conplete estate tax
return as of an extended due date for filing such a return, a
return that is as conplete as possible nmust be filed by that due
date. Sec. 20.6081-1(d), Estate Tax Regs.; see al so sec.
20.6018-2, Estate Tax Regs. Additionally, filing of supplenental

information is permtted. See Estate of Eddy v. Conm Ssioner,

115 T.C. 135, 142 (2000); sec. 20.6081-1(d), Estate Tax Regs.

The estate tax return mailed to respondent on April 29,
2004, reported the shares as community property, as indicated on
t he extension request dated Cctober 31, 2002. Thus, it does not
appear that petitioners were unaware of the requirenent of filing
a return or the due date or that their filing position changed

fromthe date of their extension request to the date the return
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was filed. The alleged conplexities are not anong the
ci rcunst ances recogni zed to constitute reasonabl e cause.

Petitioners also argue that because the I RS abated additions
to tax that had been assessed at the tine the return was fil ed,
the remaining addition to tax under section 6651(a)(1) should
al so be abated because there is no |logical or |egal reason for
treating the section 6651(a) addition differently for the
deficiency than there was for the anount reported on the |ate-
filed return.

Respondent contends that in the absence of a closing
agreenent or other binding agreenent covering the late-filing
addition to tax, the applicability of the addition to tax in
di spute nust be decided on the record before the Court.

This Court has held that the IRS did not exceed its
statutory authority by determning an addition to tax after an
abatenment of a late-filing addition to tax. See sec. 7121;

Estate of WI banks v. Conm ssioner, 94 T.C. 306 (1990) (the

determ nati on of reasonable cause by the director of an IRS
service center under section 301.6651-1(c), Proced. & Adm n.
Regs., is an admnistrative action and does not estop the IRS
fromlater reasserting the addition to tax for late filing); sec.
301. 7121-1(a), Proced. & Adm n. Regs. Petitioners have not shown

any agreenent that would preclude the determ nation of the
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addition to tax here. Because the record does not establish

reasonabl e cause, the addition to tax will be sustai ned.

To reflect the foregoing,

Deci sion will be entered for

respondent.



